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It may be hard to believe an abusive partner can
ever make good on his threat to take the children away
from his victim. After all, he has a history of violent
behavior and she almost never does. Unfortunately, a
surprising number of battered women lose custody of
their children.  The actual number is not known and
offenders appear to be no more successful in gaining
custody than non-offenders (Liss & Stahly, 1993).
However, violence against one parent by another is
often considered in custody-determination proceed-
ings (Family Violence Project, 1995).  This document
describes some of the legal and cultural trends sur-
rounding custody and visitation decisions and the so-
cial science evidence supporting a need to consider
domestic violence in these decisions.

Legal Trends

Over the past 200 years, the bases for child cus-
tody decisions have changed considerably.  The patri-
archal doctrine of fathers’ ownership of children gave
way in the 1920’s and 30’s to little preference for one
parent or the other obtaining custody.  When given
such broad discretion, judges tended to award cus-
tody to mothers, especially of young children.  The
mother-child bond during the early, “tender years” was
considered essential for children’s development.  In
the 1970’s, “the best interests of the children” became
the predominant guideline (Fine & Fine, 1994) and
presumably was neutral regarding parental rights.
Exposure to domestic violence was not originally in-
cluded in the list of factors used to determine the child’s
best interest.

States recently came to recognize that domestic

violence needs to be considered in custody decisions
(Cahn, 1991; Hart, 1992; for a review of state laws
see Family Violence Project, NCJFCJ, 1995, and leg-
islative updates for 1995, 1996, and 1997). While a
growing number of states specifically mention domes-
tic violence as a factor to be considered, most of them
allow wide discretion and do not give it special weight.
It is simply one additional factor when considering the
best interests of the child. By the end of the 1997 leg-
islative session, 13 states had adopted the Model Code
of the Family Violence Project of the National Coun-
cil of Juvenile and Family Court Judges (NCFCJ,
1998).  These statutes specify that there is a “rebut-
table presumption that it is detrimental to the child and
not in the best interest of the child to be placed in sole
custody, joint legal custody, or joint physical custody
with the perpetrator of family violence” (p. 33).

Statutes now address other concerns related to
custody and the recent proliferation of legislation seems
likely to continue.  Statutes in some states now cover:
the prevention of child abduction by the perpetrator
through supervised visitation and similar safeguards
(Girdner & Hoff, 1996; Hart, 1990), providing a de-
fense against child abduction charges if battered women
flee with their children, exempting battered women from
mandated mediation (Girdner, 1996), protecting bat-
tered women from charges of “child abandonment” if
they flee for safety without their children (Cahn, 1991),
and allowing parents to check on the criminal charges
against a divorce partner (Pennsylvania’s Jen & Dave’s
law).  Recent case law makes it easier for battered
women to relocate far away from their abusers
(Dunford-Jackson, in press).  Unfortunately, courts
may apply psychological pressures that keep women
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tied to their abusers.  “Friendly parent” statutes ask
courts to assess each parent’s willingness to co-par-
ent when making custody decisions (Zorza, 1992).
Despite their reasonable reluctance to co-parent, bat-
tered women may end up being labeled “uncoopera-
tive,” with an increased risk of losing their children.
Along with legal changes, training and resource manu-
als for judges and court managers have recently been
published, including guidelines for selecting custody
evaluators and guardian ad litems (Goelman, Lehrman,
Valente, 1996; Lemon, Jaffe, & Ganley, 1995;
NCJFCJ, 1995; National Center for State Courts,
1997).  For further discussion of these topics, see the
references at the end of this document.

General Views About Joint Custody

Enthusiasm for joint custody in the early 1980’s
was fueled by studies of couples who were highly
motivated to “make it work” (Johnston, 1995).  This
enthusiasm has waned in recent years, in part because
of social science findings. For example, Johnston
(1995) concluded from her most recent review that
“highly conflictual parents” (not necessarily violent) had
a poor prognosis for becoming cooperative parents
and there is increasing evidence that children of divorce
have more problems because of the conflict between
the parents before the divorce and not because of the
divorce itself (Kelly, 1993). “High conflict” parents
should be allowed to develop separate parenting
relationships with their children.  Frequent visits and
joint custody schedules led to more verbal and physical
abuse. More frequent transitions between high-conflict
parents were related to more emotional and behavioral
problems of the children.  If this is true of “high conflict”
parents, it is likely to be even more true if mothers are
being physically victimized.

Not all social scientists conclude that joint
custody can be problematic.  For example, Bender
(1994) believes that “even the small percentage of
parents who are very angry may be able to work out
procedures to alleviate anger so that the child is not
caught in the middle” (p. 126).   However, his
conclusion relies on data gathered at one point in
time and thus statements about cause and effect are
not possible. For example, better child adjustment is

likely to result when joint custody is requested by
(or ordered to) non-violent, low-conflict couples
rather than from joint custody per se.  Joint custody
can be quite beneficial to the children of these non-
violent, low-conflict couples, but not in cases of
battering.

Parents Most at Risk for Physical and
Emotional Abuse of a Child

Social science evidence can help to establish which
parent is most likely to harm the children.  The most
convincing evidence for the potential of men who bat-
ter their partners also to batter their children comes
from a nationally representative survey (Straus, 1983).
Half the men who battered their wives also abused
their children.  Abuse was defined as violence more
severe than a slap or a spanking.  Battered women
were half as likely as men to abuse their children.
Several non-representative surveys show similar re-
sults (reviewed in Saunders, 1994).  When battered
women are not in a violent relationship, there is some
evidence that they are much less likely to direct anger
toward their children (Walker, 1984).

Emotional abuse of children by men who batter is
even more likely because nearly all of these men’s
children are exposed to domestic violence (Pagelow,
1990).  This exposure often constitutes a severe form
of child abuse since the problems associated with
witnessing abuse are now clearly documented (e.g.,
Edleson, in press).  There are short and long-term
emotional and behavioral consequences for both boys
and girls.  Parents may not realize that their children
can be affected even if they do not see the violence.
For example, the children may be hiding in their
bedrooms listening to repeated threats, blows, and
breaking objects.  Obviously, they may be afraid their
mother will be injured or killed, but they may also have
divided loyalties between their parents, guilt about not
being able to intervene, and anger at their mothers for
not leaving (Saunders, 1994).  If mothers cannot find
safety, their fears and depression may keep them from
being as nurturing and supportive to their children as
they normally would be.

Although state laws include emotional abuse in their
statutory definitions of child abuse, such abuse is diffi-
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cult to substantiate and child protection workers often
give it low priority.

Mothers may also be blamed for harming their
children in cases where evaluators and practitioners
do not understand the dynamics of abuse (Edleson,
1997).  Their cases are sometimes labelled as “failure
to protect” since they are supposedly able to protect
their children from the physical and emotional abuse
of their partners (Enos, 1996).  Battered women may
even face criminal charges (Sierra, 1997).  However,
battered women’s actions often come from their de-
sire to care for their children.  They may not attempt
to leave because of financial needs, because they be-
lieve that the children need a father, or because they
fear losing the children to their abuser.  They often
leave the relationship when they see the impact of vio-
lence on their children, only to return when threatened
with even greater violence or out of economic neces-
sity.  Innovative programs, like Project Protect in
Massachusetts, were developed to address these con-
cerns.  They use specially trained staff and
multidisciplinary teams to integrate interventions for
child abuse and domestic violence (Davidson, 1995).
On a policy level, states generally allow evidence to
show that the non-abusive spouse feared retaliation
from her partner and thus could not try to stop or pre-
vent abuse to the child.  However, only a few states
explicitly authorize this type of evidence.

 Factors Related to Risk to the Children

In a given custody case, a number of factors re-
lated to or incorrectly attributed to child abuse and
exposure to domestic violence may be present.  Sev-
eral factors—parental separation, childhood victim-
ization of the parents, parents’ psychological charac-
teristics, and abuser interventions— are discussed next.

Parental Separation

  Parental separation or divorce does not prevent
abuse to children or their mothers.  On the contrary,
physical abuse, harassment, and stalking of women
continue at fairly high rates after separation and di-
vorce.  In one study, a fourth of the women reported
threats against their lives during visitation (Leighton,

1989).  Separation is a time of increased risk of homi-
cide for battered women (Wilson & Daly, 1994) and
these homicides sometimes occur during custody hear-
ings or visitation exchanges of children.  In rare cases,
men kill children in retaliation for their female partners
women leaving them.

Children are also likely to be exposed to renewed
violence if their fathers become involved with other
women.  Over half of men who batter go on to abuse
a second woman (Wofford, Elliot, & Menard, 1994).
Judges who consider the remarriage of a man to be a
sign of stability and maturity should instead consider it
as a possible sign that the children will once again be
emotionally harmed.

Parents’ Childhood Victimization

Evaluators may look to childhood risk factors of
each parent to assess their child abuse potential.
The link between being abused in childhood and
becoming a child abuser is not as strong as was
once thought, with about 30% of child abuse victims
becoming abusers (Kaufman & Zigler, 1987).
Some evidence suggests that the link is stronger in
men than in women (Miller & Challas, 1981).

Parents’ Psychological Characteristics

  The parents’ personality traits and psychological
disorders are generally poor predictors of child abuse
(Wolfe, 1985).  Neither parent is likely to have chronic
mental disorders of genetic origin (e.g., schizophre-
nia, or bipolar disorder).  Personality disorders are
much more likely to appear on the psychological tests
of both parents.  Great care must be taken, however,
when interpreting parents’ behaviors and psychologi-
cal tests.  Men who batter often have the types of
personality disorders that keep childhood traumas,
anxiety, and other problems hidden (Holtzworth-
Munroe & Stuart, 1994).

 To the extent that psychological disorders continue
to be used to describe battered women, they can be
placed at a serious disadvantage.  Compared with the
chronic problems of their partners, battered women’s
psychological problems are much more likely to
decrease as she becomes safer.  Many battered women
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may seem very unstable, nervous, and angry (Crites
& Coker, 1988).  Other battered women may speak
with a flat affect and appear indifferent to the violence
they describe (Meier, 1993).  These women probably
suffer from the numbing symptoms of traumatic stress.
The psychological test scores of some battered women
may indicate severe personality disorders and mental
illness.  However, their behaviors and test scores must
be interpreted in the context of the traumas they have
faced or continue to face (Rosewater, 1987).  The
tactics used by their abusers parallel those used against
prisoners of war and include threats of violence, forced
isolation, degradation, and attempts to distort reality
and increase psychological dependence.  Severe
depression and traumatic stress symptoms are the likely
results.  When women fear losing custody of children
to an abusive partner, the stress can be overwhelming.

Interventions for the Abuser

Successful completion of treatment does not at all
mean that the risks of child and woman abuse are elimi-
nated.  Although the evaluation of programs for men
who batter is still in its infancy (Saunders, 1996), it is
clear that a substantial proportion of women (35%,
averaged across a number of studies) report that physi-
cal abuse by their partners occurs within 6-12 months
after treatment.  Psychological abuse is even more
prevalent.  Only two studies of programs for men who
batter investigated the reduction of actual or potential
violence toward the children (Myers, 1984; Stacey &
Shupe, 1984).  Both of these studies showed promis-
ing results, yet did not specifically focus on parenting
issues.  Only one description could be found of a spe-
cial parent training program for men who batter
(Mathews, 1995)

Recommendations for
Custody and Visitation

Despite the dearth of sound research in this area,
some tentative recommendations can be made from
practice wisdom and the research that does exist.
There is general agreement that joint custody has many
advantages when a woman has good financial re-
sources and an ex-partner who is nonabusive and sup-

portive as a co-parent.  However, the past and po-
tential behavior of men who batter means that joint
custody (or sole custody to him) is rarely the pre-
ferred option for these families.  In addition to their
propensity for violence, these men are likely to abuse
alcohol (Tolman & Bennett, 1990) and communicate
in a hostile, manipulative manner (Holtzworth-Munroe
& Stuart, 1994).

As stated earlier, the model state statute of the
National Council of Juvenile and Family Court Judges
clearly states that there should be a presumption that
it is detrimental to the child to be placed in sole or
joint custody with a perpetrator of family violence
(NCJFCJ, 1994).  The model statute emphasizes that
the safety and well-being of the child and the parent
who is the victim must be primary.  The perpetrator’s
history of causing fear as well as physical harm should
be considered.  A parent’s absence or relocation in an
attempt to escape violence by the other parent should
not be used as a factor to determine custody.  Courts
sometimes label battered women as “impulsive” or “un-
cooperative” if they leave suddenly to find safety in
another city or state.  The model statute specifies that
it is in the best interest of the child to reside with the
non-violent parent and that this parent should be able
to choose the location of the residence, even if it is in
another state.  The noncustodial parent may also be
denied access to the child’s medical and educational
records if such information could be used to locate
the custodial parent.

Visitation guidelines should be based on the fol-
lowing general principles: a) contact between child and
parent should be structured in a way that limits the
child’s exposure to parental conflict; b) transitions
should be infrequent in cases of ongoing conflict and
the reasonable fear of violence; and c) substantial
amounts of time with both parents may not be advis-
able (Johnston, 1992).  Ideally, a court order should
detail the conditions of supervised visitation, including
the role of the supervisor (NCJFCJ, 1995).  Unsu-
pervised visitation should be allowed only after the
abuser completes a specialized program for men who
batter and does not threaten or become violent for a
substantial period of time.  Practitioners need to be
aware of the strong likelihood that men who batter
will become violent in a new relationship and that they



      VAWnet Applied Research Forum

Child Custody and Visitation Decisions in Domestic Violence Cases: Legal Trends, Research Findings and Reccomendations
(August 1998)       Page 5 of 8
VAWnet: The National Online Resource Center on Violence Against Women                www.vawnet.org

often use nonviolent tactics that can harm the children.
Rather than rely on official records of recidivism, the
best way to establish that the perpetrator is nonviolent
is to interview current and past partners.

Visitation should be suspended if there are repeated
violations of the terms of visitation, the child is severely
distressed in response to visitation, or there are clear
indications that the violent parent has threatened to
harm or flee with the child.  Even with unsupervised
visitation, it is best to have telephone contact between
parents only at scheduled times, to maintain restrain-
ing orders to keep the offender away from the victim,
and to transfer the child in a neutral, safe place with
the help of a third party (Johnston, 1992).  Hart (1990)
describes a number of safety planning strategies that
can be taught to children in these situations.

The model statute (NCJFCJ, 1994) states that
visitation should only be awarded to the perpetrator if
adequate safety provisions for the child and adult vic-
tim can be made.  Orders of visitation can specify,
among other things: the exchange of the child in a pro-
tected setting, supervised visitation by a person or
agency, completion by the perpetrator of  “a program
of intervention for perpetrators”, and no overnight visi-
tation.  If the court allows a family or household mem-
ber to supervise the visitation, the court can set the
conditions to be followed during visitation.  For ex-
ample, an order might specify that the batterer not use
alcohol prior to or during a visit and that the child be
allowed to call the mother at any time.

Visitation centers are expanding across North
America in response to the need for safe access and
visitation (Straus, 1995).  The approaches of these
centers vary.  For example, most of them provide some
form of observational records of the visit, but the role
of these programs in evaluating parents and reporting
to courts differs.  The experience of the visitation cen-
ter in Duluth, Minnesota, shows the difficulty of keep-
ing a neutral stance given the traditional biases in our
social systems (McMahon & Pence, 1995).  The
Duluth center found that the traditional over-emphasis
on parental rights and child welfare may block from
view the harm of domestic violence to both battered
women and their children.

In conclusion, although there is a need for further
practice experience and research, our current knowl-

edge of risk factors for continued abuse of women
and children means that decision-makers must exer-
cise great caution in awarding custody or visitation to
perpetrators of domestic violence.  If custody or visi-
tation is granted, careful safety planning and condi-
tions attached to the court order are important to help
lower the risk of harm to the children and their moth-
ers.
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The current enthusiasm for joint child custody and liberal visitation need to be tempered
drastically in cases involving domestic violence for the following reasons:

· Men who batter their intimate partners have a high potential for physically and  emotionally abusing their
children.

· Child custody evaluations often place battered women at a disadvantage because living in an abusive
relationship may produce traumatic effects that give the false impression that they are unfit parents.

· Battered women’s attempts to protect themselves and their children can also give the false appearance
that they are unfit parents.

· Men who batter are likely to have chronic behavioral and emotional problems that may not be easily
detected.

· Many states are responding to these concerns by enacting laws that require domestic violence to be
considered in child custody determinations and sometimes presume that the abuser should not have joint
or sole custody.  Other statutes address concerns over visitation, mediation, child abduction, and child
abandonment.

Although more research is needed in the field, our current practice wisdom and social science research
indicate that:

· Men who batter should rarely have sole or joint custody of their children.
· Divorce, separation and/or treatment of the abuser do not guarantee that the abuse of the women and

children will stop.
· Visitation needs to be supervised in many cases or restricted in other ways.
· Battered women need to be allowed exemptions from mandated mediation.
· Battered women should be allowed to relocate with their children at a safe distance from their ex-

partners and not be labelled “uncooperative” if they do not wish to coparent.

In Brief:
Child Custody and Visitation Decisions in Domestic Violence Cases



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /KOR <FEFFd5a5c0c1b41c0020c778c1c40020d488c9c8c7440020c5bbae300020c704d5740020ace0d574c0c1b3c4c7580020c774bbf8c9c0b97c0020c0acc6a9d558c5ec00200050004400460020bb38c11cb97c0020b9ccb4e4b824ba740020c7740020c124c815c7440020c0acc6a9d558c2edc2dcc624002e0020c7740020c124c815c7440020c0acc6a9d558c5ec0020b9ccb4e000200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /CHS <FEFF4f7f75288fd94e9b8bbe7f6e521b5efa76840020005000440046002065876863ff0c5c065305542b66f49ad8768456fe50cf52068fa87387ff0c4ee563d09ad8625353708d2891cf30028be5002000500044004600206587686353ef4ee54f7f752800200020004100630072006f00620061007400204e0e002000520065006100640065007200200035002e00300020548c66f49ad87248672c62535f003002>
    /CHT <FEFF4f7f752890194e9b8a2d5b9a5efa7acb76840020005000440046002065874ef65305542b8f039ad876845f7150cf89e367905ea6ff0c4fbf65bc63d066075217537054c18cea3002005000440046002065874ef653ef4ee54f7f75280020004100630072006f0062006100740020548c002000520065006100640065007200200035002e0030002053ca66f465b07248672c4f86958b555f3002>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


