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It may be hard to believe an abusive partner can
ever makegood on histhresat to takethe children away
fromhisvictim. After all, hehasahistory of violent
behavior and sheamost never does. Unfortunately, a
surprising number of battered women lose custody of
their children. Theactual number isnot known and
offendersappear to beno more successful ingaining
custody than non-offenders (Liss & Stahly, 1993).
However, violence against one parent by another is
often considered in custody-determination proceed-
ings(Family Violence Project, 1995). Thisdocument
describes some of thelegal and cultural trends sur-
rounding custody and visitation decisionsand the so-
cial science evidence supporting aneed to consider
domesticviolenceinthesedecisions.

Legal Trends

Over the past 200 years, the basesfor child cus-
tody decisionshave changed considerably. The patri-
archa doctrineof fathers ownership of childrengave
way inthe1920'sand 30'sto little preferencefor one
parent or the other obtaining custody. When given
such broad discretion, judgestended to award cus-
tody to mothers, especially of young children. The
mother-child bond during theearly, “ tender years” was
considered essential for children’sdevelopment. In
the1970's, “thebest interests of the children” became
the predominant guideline (Fine & Fine, 1994) and
presumably was neutral regarding parental rights.
Exposureto domestic violencewasnot originaly in-
cludedintheligt of factorsused to determinethechild’s
bestinterest.

Statesrecently cameto recognizethat domestic

violence needsto be considered in custody decisions
(Cahn, 1991; Hart, 1992; for areview of statelaws
see Family Violence Project, NCJFCJ, 1995, and leg-
islative updatesfor 1995, 1996, and 1997). Whilea
growing number of statesspecifically mention domes-
ticviolenceasafactor to be considered, most of them
alow widediscretion and do not giveit specia weight.
Itissmply oneadditiona factor when consideringthe
best interestsof the child. By theend of the 1997 leg-
idativesesson, 13 stateshad adopted theModel Code
of the Family Violence Project of the National Coun-
cil of Juvenile and Family Court Judges (NCFCJ,
1998). These statutes specify that thereisa* rebut-
table presumption that it isdetrimental tothechildand
not inthe best interest of thechildtobe placedinsole
custody, joint legal custody, or joint physical custody
with the perpetrator of family violence” (p. 33).
Statutes now address other concernsrelated to
custody and therecent proliferation of legidation seems
likely to continue. Statutesin some statesnow cover:
the prevention of child abduction by the perpetrator
through supervised visitation and similar safeguards
(Girdner & Hoff, 1996; Hart, 1990), providing ade-
fenseagaing child abduction chargesif batteredwomen
fleewiththeir children, exempting bettered womenfrom
mandated mediation (Girdner, 1996), protecting bat-
tered women from chargesof “ child abandonment” if
they fleefor safety without their children (Cahn, 1991),
and dlowing parentsto check onthecrimina charges
againg adivorcepartner (PennsylvaniasJen& Dave's
law). Recent case law makesit easier for battered
women to relocate far away from their abusers
(Dunford-Jackson, in press). Unfortunately, courts
may apply psychological pressuresthat keep women

Child Custody & Visitation Decisions in Domestic Violence Cases: Legal Trends, Research Findings & Reccomendations

(August 1998)

Page 1 of 8

*The production and dissemination of this publication was supported by Cooperative Agreement Number U1V/CCU324010-02 from
the Centers for Disease Control and Prevention. Its contents are solely the responsibility of the authors and do not necessarily
represent the official views of the CDC, VAWNnet, or the Pennsylvania Coalition Against Domestic Violence.



VAWnet Applied Research Forum

tiedtotheir abusers. “Friendly parent” statutes ask
courtsto assess each parent’ swillingnessto co-par-
ent when making custody decisions (Zorza, 1992).
Despitetheir reasonablerel uctanceto co-parent, bat-
tered women may end up being labeled “ uncoopera-
tive,” with anincreased risk of losing their children.
Alongwithlegd changes, training and resource manu-
alsfor judgesand court managershave recently been
published, including guidelinesfor sel ecting custody
evduatorsand guardian ad litems(Goe man, Lehrman,
Valente, 1996; Lemon, Jaffe, & Ganley, 1995;
NCJFCJ, 1995; National Center for State Courts,
1997). For further discussion of thesetopics, seethe
referencesat the end of thisdocument.

General ViewsAbout Joint Custody

Enthusiasm for joint custody intheearly 1980's
was fueled by studies of couples who were highly
motivated to “makeit work” (Johnston, 1995). This
enthusiasm haswaned inrecent years, in part because
of social science findings. For example, Johnston
(1995) concluded from her most recent review that
“highly conflictud parents’ (not necessarily violent) had
apoor prognosisfor becoming cooperative parents
andthereisincreasing evidencethat children of divorce
have more problemsbecause of the conflict between
the parents before the divorce and not because of the
divorceitself (Kelly, 1993). “High conflict” parents
should be alowed to develop separate parenting
relationshipswiththeir children. Frequent visitsand
joint custody schedulesledto moreverba and physica
abuse. Morefrequent trangitionsbetween high-conflict
parentswerere ated to moreemotiona and behaviora
problemsof thechildren. If thisistrueof “high conflict”
parents, itislikely to beeven moretrueif mothersare
being phydcaly victimized.

Not all socia scientistsconcludethat joint
custody can be problematic. For example, Bender
(1994) believesthat “ even the small percentage of
parentswho arevery angry may be ableto work out
proceduresto alleviate anger so that thechildisnot
caughtinthemiddle’ (p. 126). However, his
conclusion relieson datagathered at onepointin
time and thus statements about cause and effect are
not possible. For example, better child adjustment is

likely to result whenjoint custody isrequested by
(or ordered to) non-violent, low-conflict couples
rather than fromjoint custody per se. Joint custody
can be quite beneficial to the children of these non-
violent, low-conflict couples, but not in casesof
battering.

ParentsMost at Risk for Physical and
Emotional Abuseof aChild

Socid scienceevidencecan helptoestablishwhich
parentismost likely to harm the children. The most
convincing evidencefor thepotential of menwho bat-
ter their partnersalso to batter their children comes
fromanationaly representative survey (Straus, 1983).
Half the men who battered their wives al so abused
their children. Abusewasdefined asviolence more
severethan asap or aspanking. Battered women
were half aslikely as men to abuse their children.
Several non-representative surveysshow similar re-
sults (reviewed in Saunders, 1994). When battered
women arenotinaviolent relationship, thereissome
evidencethat they aremuch lesslikely to direct anger
toward their children (Walker, 1984).

Emotional abuseof children by menwho batteris
even morelikely because nearly all of thesemen’s
children are exposed to domestic violence (Pagel ow,
1990). Thisexposure often congtitutesasevereform
of child abuse since the problems associated with
witnessing abuse are now clearly documented (e.g.,
Edleson, in press). There are short and long-term
emotiona and behavioral consequencesfor both boys
and girls. Parentsmay not realizethat their children
can be affected evenif they do not seetheviolence.
For example, the children may be hiding in their
bedroomsistening to repeated threats, blows, and
breaking objects. Obvioudy, they may beafraid their
mother will beinjured or killed, but they may dsohave
divided loyaltiesbetween their parents, guilt about not
being abletointervene, and anger at their mothersfor
not leaving (Saunders, 1994). If motherscannot find
safety, their fearsand depression may keep themfrom
being as nurturing and supportivetotheir children as
they normally would be.

Although statelawsindudeemationd abuseinther
satutory definitionsof child abuse, such abuseisdiffi-
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cult to substantiate and child protection workers often
giveitlow priority.

Mothers may also be blamed for harming their
childrenin caseswhere evaluators and practitioners
do not understand the dynamics of abuse (Edleson,
1997). Their casesaresometimeslabelled as“fallure
to protect” sincethey are supposedly ableto protect
their children fromthe physical and emotional abuse
of their partners (Enos, 1996). Battered women may
evenfacecrimina charges(Sierra, 1997). However,
battered women’s actions often comefromtheir de-
sireto carefor their children. They may not attempt
to leave because of financial needs, becausethey be-
lievethat the children need afather, or becausethey
fear losing the children to their abuser. They often
leavetherelationship when they seetheimpact of vio-
lenceontheir children, only to return when threatened
with even greater violence or out of economic neces-
sity. Innovative programs, like Project Protect in
M assachusetts, were devel oped to addressthese con-
cerns. They use specially trained staff and
multidisciplinary teamsto integrate interventionsfor
child abuse and domestic violence (Davidson, 1995).
Onapolicy level, statesgenerally allow evidenceto
show that the non-abusive spouse feared retaliation
from her partner and thus could not try to stop or pre-
vent abuseto the child. However, only afew states
explicitly authorizethistypeof evidence.

FactorsRelated to Risk tothe Children

Inagiven custody case, anumber of factorsre-
lated to or incorrectly attributed to child abuse and
exposureto domestic violence may be present. Sev-
era factors—parental separation, childhood victim-
ization of the parents, parents’ psychologica charac-
terigtics, and abuser interventions— arediscussed next.

Parental Separation

Parental separation or divorce doesnot prevent
abuseto children or their mothers. Onthe contrary,
physical abuse, harassment, and stalking of women
continueat fairly high rates after separation and di-
vorce. Inonestudy, afourth of thewomen reported
threatsagainst their livesduring visitation (Leighton,

1989). Separationisatimeof increased risk of homi-
cidefor battered women (Wilson & Daly, 1994) and
thesehomi cides sometimesoccur during custody hear-
ingsor vistation exchangesof children. Inrarecases,
menkill childreninretdiation for their femal e partners
women leaving them.

Childrenaredsolikely to be exposed to renewed
violenceif their fathersbecomeinvolved with other
women. Over half of menwho batter go onto abuse
asecond woman (Wofford, Elliot, & Menard, 1994).
Judgeswho consider theremarriage of amantobea
signof sability and maturity should instead consider it
asapossiblesignthat the childrenwill onceagainbe
emotionally harmed.

Parents Childhood Victimization

Evauatorsmay look to childhood risk factors of
each parent to assesstheir child abuse potential.
Thelink between being abused in childhood and
becoming achild abuser isnot asstrong aswas
oncethought, with about 30% of child abusevictims
becoming abusers(Kaufman & Zigler, 1987).
Someevidence suggeststhat thelink isstrongerin
menthaninwomen (Miller & Challas, 1981).

Parents Psychological Characteristics

Theparents personality traitsand psychological
disordersare generally poor predictorsof child abuse
(Wolfe, 1985). Neither parentislikely to havechronic
mental disordersof genetic origin (e.g., schizophre-
nia, or bipolar disorder). Personality disordersare
much morelikely to appear onthepsychologica tests
of both parents. Great care must betaken, however,
wheninterpreting parents’ behaviorsand psychologi-
cal tests. Men who batter often have the types of
personality disordersthat keep childhood traumas,
anxiety, and other problems hidden (Holtzworth-
Munroe & Stuart, 1994).

Totheextent that psychologica disorderscontinue
to be used to describe battered women, they can be
placed at aseriousdisadvantage. Compared withthe
chronic problemsof their partners, battered women's
psychological problems are much more likely to
decreaseasshebecomessafer. Many battered women
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may seem very unstable, nervous, and angry (Crites
& Coker, 1988). Other battered women may speak
withaflat affect and appear indifferent totheviolence
they describe (Meier, 1993). Thesewomen probably
suffer from the numbing symptomsof traumatic stress.,
Thepsychologica test scoresof somebattered women
may indicate severe personality disordersand mental
illness. However, their behaviorsand test scoresmust
beinterpretedin the context of thetraumasthey have
faced or continue to face (Rosewater, 1987). The
tacticsused by their abusersparald thoseused against
prisonersof war andincludethreatsof violence, forced
isolation, degradation, and attemptsto distort reality
and increase psychological dependence. Severe
depression and traumétic tresssymptomsarethelikely
results. Whenwomen fear losing custody of children
to an abusive partner, the stress can be overwhelming.

I nterventions for the Abuser

Successful completion of trestment doesnot at dl
mean that therisksof child and woman abusearedimi-
nated. Although the evaluation of programsfor men
who batter isgtill initsinfancy (Saunders, 1996), itis
clear that asubstantial proportion of women (35%,
averaged acrossanumber of studies) report that physi-
ca abuseby their partnersoccurswithin 6-12 months
after treatment. Psychological abuseiseven more
prevaent. Only two studiesof programsfor menwho
batter investigated the reduction of actua or potential
violencetoward the children (Myers, 1984; Stacey &
Shupe, 1984). Both of these studies showed promis-
ing results, yet did not specifically focuson parenting
issues. Only onedescription could befound of aspe-
cial parent training program for men who batter
(Mathews, 1995)

Recommendationsfor
Custody and Visitation

Despitethe dearth of sound researchinthisarea,
some tentative recommendations can be madefrom
practice wisdom and the research that does exist.
Thereisgenera agreement that joint custody hasmany
advantages when awoman has good financial re-
sourcesand an ex-partner who isnonabusive and sup-

portive as aco-parent. However, the past and po-
tential behavior of men who batter meansthat joint
custody (or sole custody to him) israrely the pre-
ferred option for thesefamilies. Inadditiontotheir
propensity for violence, thesemen arelikely to abuse
acohal (Tolman & Bennett, 1990) and communicate
inahogtile, manipulativemanner (Holtzworth-Munroe
& Stuart, 1994).

Asstated earlier, the model state statute of the
National Council of Juvenileand Family Court Judges
clearly statesthat there should be apresumption that
it isdetrimental to the child to be placed in sole or
joint custody with aperpetrator of family violence
(NCJIFCJ, 1994). Themode statute emphasi zesthat
the safety and well-being of the child and the parent
whoisthevictimmust beprimary. Theperpetrator’'s
history of causing fear aswell asphysical harm should
be considered. A parent’sabsenceor relocationinan
attempt to escape violence by the other parent should
not be used asafactor to determine custody. Courts
sometimeslabd batteredwomenas*“impulsve’ or “ un-
cooperative’ if they leave suddenly to find safety in
another city or state. Themode statute specifiesthat
itisinthebest interest of the child to residewith the
non-violent parent and that thisparent should beable
to choosethelocation of theresidence, evenif itisin
another state. The noncustodial parent may also be
denied accessto thechild’smedical and educational
recordsif such information could be used to locate
thecustodia parent.

Viditation guidelines should be based on thefol-
lowing generd principles: a) contact between childand
parent should be structured in away that limitsthe
child’sexposureto parental conflict; b) transitions
should beinfrequent in cases of ongoing conflict and
the reasonabl e fear of violence; and c¢) substantial
amounts of timewith both parents may not be advis-
able (Johnston, 1992). Ideally, acourt order should
detall the conditionsof supervised visitation, including
therole of the supervisor (NCIFCJ, 1995). Unsu-
pervised visitation should be allowed only after the
abuser completesaspeciaized program for menwho
batter and does not threaten or becomeviolent for a
substantial period of time. Practitionersneedto be
aware of the strong likelihood that men who batter
will becomeviolentinanew reationship and that they
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often usenonviolent tacticsthat can harmthechildren.
Rather thanrely on official recordsof recidivism, the
best way to establish that the perpetrator isnonviolent
istointerview current and past partners.

Vigtation should besuspended if therearerepeated
violationsof thetermsof vigtation, thechildisseverely
distressed inresponseto visitation, or thereareclear
indicationsthat the violent parent hasthreatened to
harm or fleewiththechild. Evenwith unsupervised
vigtation, itisbest to have tel ephone contact between
parentsonly at scheduled times, to maintain restrain-
ing ordersto keep the offender away fromthevictim,
andto transfer thechildinaneutral, safe placewith
thehelp of athird party (Johnston, 1992). Hart (1990)
describesanumber of safety planning strategiesthat
can betaught to children in these situations.

The model statute (NCJIFCJ, 1994) states that
vigitation should only beawarded to the perpetrator if
adequate safety provisionsfor thechild and adult vic-
tim can be made. Orders of visitation can specify,
among other things: theexchangeof thechildinapro-
tected setting, supervised visitation by a person or
agency, completion by the perpetrator of “aprogram
of interventionfor perpetrators’, and no overnight visi-
tation. If thecourt dlowsafamily or household mem-
ber to supervisethevisitation, the court can set the
conditionsto befollowed during visitation. For ex-
ample, an order might specify that the batterer not use
alcohol prior to or during avisit and that the child be
alowedto cal themother at any time.

Visitation centers are expanding across North
Americainresponseto the need for safe accessand
visitation (Straus, 1995). The approaches of these
centersvary. For example, most of them providesome
form of observational recordsof thevisit, but therole
of these programsin eval uating parentsand reporting
to courtsdiffers. Theexperienceof thevistation cen-
ter in Duluth, Minnesota, showsthedifficulty of keep-
ing aneutral stancegiven thetraditional biasesin our
socia systems (McMahon & Pence, 1995). The
Duluth center found that thetraditional over-emphasis
on parental rightsand child welfaremay block from
view the harm of domestic violenceto both battered
womenandtheir children.

Inconclusion, dthoughthereisaneed for further
practice experience and research, our current know!-

edge of risk factorsfor continued abuse of women
and children meansthat decision-makers must exer-
cisegreat cautionin awarding custody or visitationto
perpetratorsof domestic violence. If custody or visi-
tationisgranted, careful safety planning and condi-
tionsattached to the court order areimportant to help
lower therisk of harmto the children and their moth-
ers.
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In Brief:
Child Custody and Visitation Decisions in Domestic Violence Cases

The current enthusiasmfor joint child custody and liberal visitation need to betempered
drastically in casesinvolving domestic violencefor thefollowing reasons:

Menwho batter their intimate partnershaveahigh potentia for physically and emotionally abusing their
children.

Child custody eval uations often place battered women at adisadvantage becauselivinginan abusive
relationship may producetraumatic effectsthat givethefa seimpression that they are unfit parents.
Battered women’sattemptsto protect themselvesand their children can aso give thefa se appearance
that they areunfit parents.

Menwho batter arelikely to have chronic behavioral and emotional problemsthat may not beeasily
detected.

Many states are responding to these concerns by enacting lawsthat require domestic violenceto be
considered in child custody determinations and sometimes presumethat the abuser should not havejoint
or solecustody. Other statutes address concernsover visitation, mediation, child abduction, and child
abandonment.

Although moreresearchisneeded inthefield, our current practice wisdom and social scienceresearch
indicatethat:

Menwho batter should rarely have soleor joint custody of their children.

Divorce, separation and/or trestment of the abuser do not guarantee that the abuse of thewomen and
childrenwill stop.

Viditation needsto be supervised in many casesor restricted in other ways.

Battered women need to be all owed exemptionsfrom mandated mediation.

Battered women should be allowed to relocate with their children at asafe distancefromtheir ex-
partnersand not belabelled “uncooperative’ if they do not wishto coparent.

In Brief: Child Custody and Visitation Decisions in Domestic Violence Cases: Legal Trends, Research Findings and Reccomendations
(August 1998) www.vawnet.org
*The production and dissemination of this publication was supported by Cooperative Agreement Number U1V/CCU324010-02 from
the Centers for Disease Control and Prevention. Its contents are solely the responsibility of the authors and do not necessarily
represent the official views of the CDC, VAWNnet, or the Pennsylvania Coalition Against Domestic Violence.
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